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LABOl LAW

Must an employer arbitrategrievancesinvolving layoffs
after the expirationof the collective bargainingagreement?
by jay E. Grenig

Litton Financial PrintingDivision
A Division of Litton Business Systems, Inc.
V.

National Labor Relations Boara, et al.
(Docket No 90-285)
A rguilentDale: March 20, 1991

ISSUE
In this case tile Supreme Court is asked to determine
whether Section 8(1)(5) of the National Labor Relations Act
requires an employer to arbitrate grievances involving a
seniority-related dispute that occurred nearly one year after the expiration of the collective bargaining agreement
between tile employer and a union.
FACTS
The employer prints bank checks at six plants, including a plant in Santa Clara, Calif. At the Santa Clara plant,
tile employer used two types of printing processes-the
"cold-type" process and tile "hot-type" process. The collective bargaining agreenent between the employer and
the union representing production employees at the Santai
Clara plant expired in October 1979. The agreement contained a grievance arbitration procedure for resolving
differences "that nty arise between the parties. . . regarding this Agreement and any alleged violations of tile Agreement, [and] the construction to be placed on any clause
or clauses of the Agreement." According to the agreement,
"in case of layoffs, lengths of continuous service will be
the determining factor if other things such as aptitude and
ability ire eqtual."
In 1980 the employer decided to convert the Santa Clara
plant entirely to the "hot-type" process. As a result, the
employer ldd off 10 employees and gave them severance
pa' The employer did not lay off the employees on tile
basis of seniority; but laid off employees who hatd worked
exclusively or primarily on the "cold-type" equipment. In
addition, tile employer did not notify the union of tile deylahE.Grenig is associaledean J'or academic affairs and
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cision to lay off the employees, and it did not give tile
union an opportunity to bargain.
The union filed separate grievances for each laid off employee. When the union asked the employer for a meeting to discuss the layoff decision, the employer refused,
noting that the contract had expired. The employer also
refused to bargain over the decision to lay off the enployees, but offered to discuss the effects of the layoff on
the employees.
The union then filed unfair labor practice charges with
the National Labor Relations Board (NLRB). The NLRB
found that the employer had violated Sections 8(a)(5) and
8(a)(l) by refusing to bargain about the layoff decision, by
refusing to accept and process tile layoff grievance, and
by unilaterally repudiating the contractual arbitration
procedure. Litton Financial Printing Division, 286
N.L.R.B. 817 (1987). The Board pointed out that the employer was obligated to bargain over tile effects on unit
employees of management decisions, even where those
decisions are not themselves subject to the obligation to
bargain. The Board determined that the employer's decision to lay off the employees was not so inextricably intertwined with the conversion decision is to make it
impossible to bargain over the layoff decision.
The Board ordered the employer to bargain about the
layoffs and to process the layoff grievances through the
contractual grievance procedure. I lowever, tile Board refused to order the employer to arbitrate the layoff
grievances, rejecting the union's contention that the
grievances "arose under" the expired contract. The Board
found that the layoffs that triggered the grievances occurred after the expiration of the contract and that there
was no evidence that the parties contemplated that the
seniority provision would remain enforceable even after
the contract expired.
The U.S. Court of Appeals for the Ninth Circuit enforced

the Board's order, but reversed and returned the case for
further proceedings with respect to the Board's conclusion that the layoff grievances were not arbitrable. NLRI
itLitton Financial Printing Diision, 893 F2d 1128 (9th
Cir 1990). The court reasoned that the Board had erroneously focused on "the event" (the layoff) that sparked the
dispute, and not on the substantive contract-based rights
that were allegedly violated. The court held that a
presumption of arbitrability arises with regard to disputes
that develop concerning events after the agreenlent has
expired islong isthe dispute is over a provision of the
2MA

expired agreement and hinges on the interpretation ultimately given the contract clause. The court regarded the

After its American Sink 7lbp decision, tile NLRI appears

to have had some difficulty in adopting a consistent apNLRB's decisions on the question of whether its "accruproach to cases involving the post-expiration duty to aring or vesting" standard covers seniority disputes as
bitrate grievances. Compare CardinalOperating Co., 246
inconsistent.
N.L.R.B. 279 (1979) (applying hfilon-Davis without citing
The Supreme Court granted the employer's petition for
Anie-ican Sink "lopor Nolde) with Diginore Equip. & Eng.
a writ of certiorari in November 1990, limited to the arCo., 261 N.L.R.B. 1175 (1982) (applying Amei-ican Sink 7hp
bitrability question.
when employer had refused to arbitrate post-expiration discharge based in part on pre-expiration conduct).
BACKGROUND AND SIGNIFICANCE
In Indiana & Micbigan Flectric Co., 284 N.L.R.B. 53
Sections 8(a)(5) and 8(d) of the National Labor Relations
(1987), the NLRB clarified its position regarding the duty
Act require an employer to bargain "in good faith with reto arbitrate grievances after tile expiration of the collecspect to wages, hours, and other terms and conditions of
tive bargaining agreement. 'rhe NLR recognized Nolde's
employment." The expiration of a collective bargaining
strong presumption that tile contractual obligation to aragreement generally freezes the existing terms and condibitrate grievances arising under the contract extends to
tions of employment. See VLRB v. Katz, 369 U.S. 736
post-expiration disputes, and that a blanket refusal to ar(1962).
bitrate post-expiration grievances would violate Sections
The NLRB initially took the position that arbitration
8(a)(5) and 8(a)(l), absent strong evidence that the parties
clauses in collective bargaining agreements did not surintended to exclude all such disputes from arbitration.
vive expiration of the contract, on the ground that the duty
Ilowever, the NLRB construed NVolde as requiring an emto arbitrate is wholly contractual and cannot survive by
ployer to arbitrate only those post-expiration grievances
operation of law llilton-Davis Chem. Co., 185 N.L.R.B.
"arising under" the expired contract. The NLRB explained
2-l (9-)). The NLRB concluded that an employer does
that disputes "arising under" the expired contract are disnot violate Section 8(a)(5) by refusing to arbitrate
putes concerning contract rights capable of accruing or
grievances arising between the expiration of one contract
vesting to some degree during the life of the contract, and
and agreement on another.
ripening or remaining enforceable after tile contract
Seven years later, the Supreme Court noted that arbitraexpires.
tion is a creature of the collective bargaining agreement
The Board decided two cases following its 1987 deciand that a party cannot be compelled to arbitrate any matsion in Litton, holding that post-expiration disputes involvter in tile absence of a contractual obligation to do so.
ing application of contractual seniority clauses are
Vo/de Bros. it Local No. 3 58. Bakery' Wbirkers, -30 U.S.
arbitrable. United ChJrowe Prods.. Inc., 288 N.L. R.. 1176
2-13 (197-). 1lowe'er, the Court held that tile termination
(1988): Ulppco. Inc., 288 N.L.R.B. 937 (1988).
of a collective bargaining agreemcent did not automatically
'he courts of appeals are divided in their interpretation
extinguish a party's duty to arbitrate grievances arising tinof the Nolde test for determining the arbitrability of postder tile agreement. The Court explained that, while tile contract termination grievances. The Eighth and "lnthCirtermination of the collective bargaining agreement works
cuits, agreeing with the NLR, have read No/de as calling
an obvious change in the relationship between employer
for arbitration only for those post-contract termination
and union, it would have little impact on many of the congrievances that have vested or accrued before the contract
siderations behind the parties' decision to resolve their
expired. See Chatqfftius Local Union 238 t C. R.S. T, hic.,
contractual differences through arbitration. The Court con795 F.2d -tOO (8th Cir.): United Food W'brkers Union, Locluded that a blanket refusal to arbitrate post-expiration
cal 7 t. Gold Sta- Sausage Co., 897 l.2d 1022 (10th Cir.
grievances violates Sections 8(a)(5) and 8(a)(1). absent
strong evidence that th( parties intended to exclude such
disputes from arbitration.
Following Nolde, the NLRB reconsidered the rule announced in llilten-Datisthat the duty to arbitrate expires
with the contract, In Aenrican Sink Ibp & Cabinet Co.,
2-12 N.I..R.B. -108 (1979), the NLRB held that the employer
had violated Sections 8(a)(5) and H(a)(l) by refusing to process and to arbitrate, where appropriate, a grievance over
a discharge occurring nearly three months after the contract expired. On the basis of the Nolde presumption. the
Board explained that the grievance's base was arguably the
contract and that there was no reason to conclude that the
parties had intended the arbitration provisions to end with
the contract's term.
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1990).

Although relying on Section 301 of the LaborManagement Relations Act (which provides that the federal courts have jurisdiction in suits for violation of contracts between an employer and a labor organization)
rather than Section 8(a)(5) of the National Labor Relations
Act, the Third, Fifth, and Ninth Circuits have not limited
Nolde to post-contract grievances that have vested or accrued before the contract expired. See Fede-ated,Itals
Corp. t United Steelwo-kers, 6-18 1'.2d 856 (3d Cir. 1981);
Seafaiers t '1
7'nion t National Marine Set's., hc., 820
F.2d !.i8 (5th Cir. 1987); LocalJoint hxecutit'e Bd. o/'Ias
I egas, Ctlina/i a, , orkers Union. Local 226 t Roi'al Cente: Inc, -96 11.2d 1159 (9th Cir. 198().
The Suprene Court now has the opportunity to clarify
l(I VI I"W

its Nolde decision and to bring some consistency to the
problem of the arbitrability of post-expintion grievances.

3. Tie union's post-contract expiration grievances were
not arbitrable since they did not "arise under" the

contract.
ARGUMENTS
For Litton FinancialPriating Division (Counsel of
Record, *IL. Diedericb, 360 N. Crescent Dr, I
iills,
1e'erlj,
CA 90210; tlejephone (213) 859-5161):
1. Section 8(a)(5)'s requirement that an employer bargain
in good faith does not require arbitrition of postcontract termination disputes.
2. The grievances in this case did not "arise under" the
expired collective bargaining :agreement.
3. Express lInguage in the collective bargaining agreement
negates the ,Volde presumption.
For the National labor Relations Board (as respondet supporting petitioner) (Counsel of Record, Kennelb IV Sao: Solicitor General, Del)artmen of.jtstice
Witshington, DC 205.30; telephone (202) 514-2217):
!. The NLRB's interpretations of the National Labor Relations Act are entitled to substantial deference if they are
rational and consistent with the Act.
2. The NIi
reasonmbly determined that the union's postcontnct expiration grievances about tile employer's layoff of employees were not arbitrable.

Issue No. 9

For Printing Specialties District Council No. 2
(Counsel of Record, Dal'td A. Rosenfeld; I'an Bourg, Wnber%, Roger & Rosenfeld. 875 itilteni' St., Third Floo; San
Francisco,CA 94111; telephone (41-5) 864-4000):
I. The presumption of arbitrability extends to amy dispute
concerning the interpretation or application of the collective bargaining agreement containing an arbitration
clause, regardless of when the dispute or the underlying facts arise.
2. An employer's obligation to abide by existing terms and
conditions of employment upon the expiration of the
collective bargaining agreement applies to the obligation to arbitrate.
AMICUS BRIEFS
In Support of Littoft Financial Printing Division
The Chamlcr of Commerce of the United States of
Anericai (Counsel of Rcord..lohn S. h'ving; Kirkltand &
Fllis, 655 Fifteenth Streel, NW Waisbinglon, DC 20005
telepbone (202) 879-5000).
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